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~ <1141 C'1aaf vi ,fart am arr g uaT

Name & Address of the Appellant & Respondent

Mis. Suraj Ltd.

cnW a4Rh za 3r9la an?gr ariihs 3rra #var t m a g 3mar f zrnfenff aag •er 3featat or4t zar galerur amkar wgr a 'WITTiT % I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'+!ffif mcoR 'cjj"f gr?tern srrga
Revision application to Government of India :

... 2...

(1) tr surd zgca if@)Rm, 4gg4 #t ear iafa ft aag n mat h <ITT -q~ tJRT cITT '3""Cf-tfffi cfi
Jen uvga irfa gatervr smaaa 'sra Rra, aT, fa +inra, la R@arr, aft ifr, fa ha
'+!cR, m=fG° 1=frlf, ~~: 110001 cITT ~ mAT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf ra cBl" mmm ii ca ht zfala fan4t qweru zu 3rralaii za fat suer
qi quern ime ua g;f, a f@vat Tuer nr Twsr i ark ae fa#l arear i zar fa4t quernet
lTT"c>l" ~ >lfclRrr cf> cftwr ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(w) '+!mf cf> are fit zz zm Tr # fuf mt tR m lTT"c>l" fqfafu sq}tr z4ca aa mr u snrazr k Rema '1lT '+lffif cf> ask fa# lg zr varRuff ? I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods whic~® to any
country or territory outside India. cEN
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(.Y) <!ft ~ <ITT 'T@R fcl,q f<Rr 'lITTcf cf> <ITTR (~ "lfT ~ <ITT) f.TTJm fcl,"l[f 1T"lfT +I@ "ITT I .;c·, ,

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of "'
duty.

er 3if war<a t Gura zyca 'T@R fr cit szqt fez mr al n{ i ha srkr sit s arr Zcf
mfe argma. sr@rs » am 'CJlftcr ata w ar ar ?i fa are~ma (i.2) 1993 'c'fRT 109 am~ fcl,q ~

(d) Credit of any duty ~!lowed to be utilized towards payment of excise duty on final products
under !h~ provIsIons of this Act or the Rules made there under and such order is passed by the
Comm1ss1oner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act
1998, I

(1) tr Una zrea (r8)G) Pmra4t, 2oo1 k fa o 3if Raffe ua in zg-s i at ufzit # )fa
arr?r # uf am? hfaRiaa lJIB cf> sfq-3rr gi srft arr at crr-crr mwrr cf> ~ ~~ fcl>"lfT
uT IR@g1 sr rr ala g. qr qzrff 3fa1fa 'cITTT 35-~ Ti~ t#i' cf> 'T@R cf> x=iWf cf> ~- 'ir3lR-6 'qfffi,'f
ct)- >lftr 'ltl' N4'f ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@act 3n4a # rt uri ica van va Gar4 q) za a st la1 2oo/- #h q7raml sg sit
ufITT~~~~~~"ITT 'ITT 1000/- ct)- ffi~ ct)- um[ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zyca, hrsq zyc vi ara a4t#tr nznf@raw # ,R 3rftG­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tr sna zyca sf@)fm, 1944 ct)- 'cITTT 35- uo<ft/35-~ cf> 3faifa:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

URRra uRa 2 (1)a jaagla# srra #t srft, 3ratma j v#ta ca, #trUna
zeas vias srfl#tr nan@awr (fr2c) 6t uRa fa ff8or,in iarr zifs, sznrf
mraf , 3ra'RclT, "1$J-ld.liilld., ~ 380016

0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) #hr sari gen (r9la) fzmra), 2oo1 #t ar s sifa vu y-3 feufRa fag lji r9ta
mrznf@raoi t n{ 34l # f@4g srft fg mTg 3rat at 'c!R 4Raif Re ui sn zyca as 1-JTIT, G<JTGf ct)- 1-JTIT 31N
'fflTI"lfT ·Tznr uifIT T; s Gala z Um#a an& azi q; 1 ooo/- ffi~ N1ft I 'GfITT~~ c&'l- l-JTlT, G<JTGf c&'l- l-JTlT
31N 'fflTI"lfT ·Tur uifa ; 5 Gr4 4 50 Gr4 d "ITT 'ITT ~ 5000 /- ffi ~ N11T I 'GfITT~~ ct)- 'l-JFT, G<JTGf
ct)- 1-JTIT 31N 'fflTI"lfT ·TIT 5=fr 6T; 5o el nU vnrr & asi Ty 1000o /- ffi ~ N11T I ct)- ffi ~ 0
fGrer k r fr a grr # "{iiCf Ti 'ffiEf ct)- ufm I zr 5Ire el a fa8 TR rdu~a a)-;f cf> ~ c&)-
mw <ITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zuf grmara{ a srail ar mrar sir & it r@tasitar fg #t r grar swfrr in
fur war a1Reg gra &ta gg ft fa far udt arf aa # fg zqenferf 3rah#tr rznf@raw alt ya or@a
qr tralat va am4a fknr urar &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, Is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One. copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa it if@r mmcai at fir av# an Rail a6t 31N 'lfT 'cZfA~ fcollT ufTfff t ml" ~~- ~
nrr zyc ya hara s4tu nrznfrawr (ruff@fe)) Rrr, 1982 -rf~ t,

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ffl ~Wcn, kc4ta sea eras vi tars 34lat if@awr (gala) h uf 3Pfurr c);-~if
h.4ha sen area 3ff@)fr, z&Rt err 3w a sirf Rafa«in-) 3efGrrar 2&g(sg #Rt
iGnT 29) fecia: s&.e.2°g5tR@fr1 3#@fr7, {&& Rrerr3 #3@Clrafla1cfi{ cfil 3-ftm-arcfi'r,
'a'if ~.~~ cfi'r 'a'ifa-fr smra 31Garf , asrffzr enrr h 3iaiia srm Rt clTaf 'cfRift
3rt@la azr frarailswTzt3ff@ramzt
heh seq greavi tara a3iaafjrfaua gra iifanfGr

2 o ?
(i) err 11 3t 3iaifa fRfiRa a#
(ii) ~~ cfi'r 't>ft' 'alf -m;@' ~

(iii) ~~ Rl ;q J.t Ia JI c);-~ 6 c);- 3fiP@' a,;q- ,{q;-a:f

3ratar zrzf@zr arr hnaencf@ta (i. 2) 3#@fr, 2014 c);- 3iro=3f<tl'~~::ticft<>t'14

7f@arraararf@arr#tr rarer 3rffvi .3ftfu;r~~arffe~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

0 ➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~ 31T&'~r c);- ,;i-ftr 3r4hr @awr hcar szi ereas 3rrar ereaz qU"s fcla1Ra ~ arwr~
dflr ~W<n c);- 10% a:rarctTor tR .3fR"~~ q0sfcla IRa ~ Rif' "&"Us c);- 10% a:rarctTor tR cfi'r .;rr~~1

3 3 2

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and_ Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Good~ and ser:v1ces Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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4
F No.V2/47/RA/GNR/18-19

ORDER-IN-APPEAL

This appeal has been filed by the Assistant Commissioner of CGST Division,
Kadi under Section 35E of Central Excise Act, 1944 [hereinafter referred to as "the
department" against Order-in-Original No. 12/REF/EX/2018-19 dated 17.09.2018
[impugned order] passed by the Assistant Commissioner of CGST Division, Kadi
[hereinafter referred to as " adjudicating authority'] in case of M/s Suraj Limited,
Situated at Survey No. 779/A, Thol, Kadi-Sanand Highway, Tal.-Kadi,
Dist.-Mehsana (Gujrat)[hereinafter referred to as "the respondent"].

2. The respondent was issued SCN for clearance of miscellaneous scrap

generated during the manufacture of their final product without payment of excise
duty amounting to Rs. 11,42,176/-. The said SCN was dropped by the Assistant
Commissioner, Kadi Division vide OIO NO. 02/AC/DEM/CGST/2017-18 dated
03.10.2017.

2.1 Being aggrieved of the said OIO Department filed an appeal before the
Commissioner (Appeals) Ahmedabad, and the said appeal was rejected vide OIA
No. AHM-US-003-APP-0231-17-18 dated 27.03.2018. Consequently, the
responded filed refund claim of the said amount of duty paid with the jurisdictional 0
Assistant Commissioner, CGST & Central Excise, Division-Kadi, Gandhinagar
Commissionerate. The said refund claim has sanctioned vide impugned OIO No.

12/Ref/Ex/2018-19 dated 17.09.2018.

3. Now, the department has filed the instant appeal on the grounds that the
JAC has half heartedly examined the claim to the extent of aspect of aspect of
unjust enrichment and concluded that the amount of duty is shown in their books of
account as "Excise receivable "and has not booked the expense and hence the claim
is not hit by the principal of unjust enrichment. Merely such reflection as expense in
the books of account is not conclusive in nature and the same has to be considered
along with other facts like non-recovery of such taxes from consumers by
respondent supported with CA certificate to that effect, no payment of such tax
portion by the consumers 'to the respondent and excluding his excess duty
portion while considering tin the cost of goods sold to the consumers and prices
remained constant even after payment of such excess duty has been recovered by
our company from the consumers. In this regard, the appellant has stated about
principles laid down by Hon'ble Supreme Court in the case of Maftlal Industries Ltd.
v/s Union of India as reported in 1997(89) ELT247. Further stated that the "to pass
the test of Unjust Enrichment the respondent has to satisfy the adjudicating
authority on two counts: (i) they have not claimed this amount from their
customers and (ii) they have to charged this amount in their Profit & Loss A/c as an
expense.

0



5
F No.V2/47/RA/GNR/18-19

4. The respondent has filed cross-objection against the appeal filed by the
department, wherein, inter-alia, stated that they had submitted the ledger accounts
to the adjudicating authority, which reflected that the amount of Rs. 11,42,176/­
was booked under the head " Excise receivable". The ledger was required to be
considered as substantial documentary evidence to establish that the amount of
duty of excise in relation to which such refund was not collected from customers
and incidence of such duty had not been passed on by him to any other person.

Further submitted that the issue related to demand of duty on goods which did not

attract duty and hence the question of recovery of duty on goods which did not
attract duty and hence the question of recovery of duty from the customers do not

arises.

5. Personal hearing in the matter was held on 15.05.2019. Shri Anil Gidwani,

Consultant appeared for the same and explained the case. He further submitted CA

certificate .

I have carefully gone through the facts of the case and submissions made by6.
the department as well as by the respondent. The limited issue to be decided in the

matter is relating to "unjust enrichment".

6.1 In the instant cases, to pass the test of "unjust enrichment" in the case 9f
refund, one has to satisfy the two counts:

(i) they have not claimed this amount from their customers and

(ii) they have to charged this amount in their Profit & Loss A/c as an expense.

6.2 The respondent .has submitted that the issue related to demand of duty on
goods which did not attract duty and hence the question of recovery of duty on
goods which did not attract duty and hence the question of recovery of duty from

the customers do not arises.

6.3 In the instant case, the respondent paid the duty "under protest", in an issue
pointed out by the jurisdictional Range Officer. In this regard, a show cause notice
was issued to the respondent. However, the case was decided in favour of the
respondent vide OIO No. 02/AC/DEM/CGST/2017-18 dated 03.10.2017. Further,
the Department filed an appeal before the Commissioner (Appeals) Ahmedabad and
the said appeal was rejected vide OIA No. AHM-US-003-APP-0231-17-18 dated
27.03.2018. Hence the respondent filed the refund claim in question. The recovery
of duty from the customer do not arises as the ledger accounts reflected that the
amount of Rs. 11,42,176/- was booked under the head " Excise receivable". The
ledger has to be considered as substantial documentary evidence to establish that
the amount of duty of excise in relation to which such refund was not collected from
customers and incidence of such «ta een passed on by him to any other

%
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F No.V2/47/RA/GNR/18~19 t·

6.4 Further, in this regard, the respondent has s submitted "CA Certificate "
which certify that an amount Rs. 11,42,176/- is being reflected in their Books of
Accounts/Balance Sheet under the head " Loan & Advances" as " Excise Receivable"
and further certify that the said amount has not been passed on to the buyers,
nor has been availed Cenvat Credit under CCR,2004.

I find the respondent has full fill~e condition~7. In view of above discussion,

of "unjust enrichment" for the refund claim. In this circumstances, I hold that the
contentions of appellant (Department) cannot be accepted and is therefore

rejected. The appeal filed by the appellant is disallowed.

The appeal filed by the appellant stands disposed of in above terms.

3air
(3r gin)

rnr srrzgra (ar@recs) ()
Date: /05/2019
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Attested

•.l04j113
(Mohanan V.V) .,, L
Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D

1. To
M/s Suraj Limited,
Situated at Survey No. 779/A,
Thol, Kadi-Sanand Highway,
Tal.-Kadi, Dist.-Mehsana

2. The Assistant Commissioner of CGST
Kadi Division, 4th Floor Janta Super market,
Near Vepari Jin,, Kalol, Dist.-Gandinagar

0

Copy to:
I. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner, System-CGST Gandhinaar.

1_4. Guard File.
5. P.A. File.


