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I Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods whigg gxReed to any

country or territory outside India. O S
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of >

duty.
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(d) Credit qf any duty gllowed to be utilized towards payment of excise duty on final products
under ’ghe. provisions of this Act or the Rules made there under and such order is passed by the
%Jg;mlsswner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be

paid in the aforesaid manner not withstanding the fact that the one appeal 'to t.he Appellapt
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
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One.copy of application or O.L.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attentipn in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount. of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

[Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and.Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Good§ and Seryxces Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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F No.V2/47/RA/GNR/18-19

ORDER-IN-APPEAL

This appeal has been filed by the Assistant Commissioner of CGST Division,
Kadi under Section 35E of Central Excise Act, 1944 [hereinafter referred to as “the
department” against Order-in-Original No. 12/REF/EX/2018-19 dated 17.09.2018
[impugned order] passed by the Assistant Commissioner of CGST Division, Kadi
[hereinafter referred to as “ adjudicating authority’] in case of M/s Suraj Limited,
Situated at Survey No. 779/A, Thol, Kadi-Sanand Highway, Tal.-Kadi,

Dist.-Mehsana (Gujrat)[hereinafter referred to as “the respondent”].

2. The respondent was issued SCN for clearance of miscellaneous scrap
generated during the manufacture of their final product without payment of excise
duty amounting to Rs. 11,42,176/-. The said SCN was dropped by the Assistant
Commissioner, Kadi Division vide OIO No. 02/AC/DEM/CGST/2017-18 dated
03.10.2017.

2.1 Being aggrieved of the said OIO Department filed an appeal before the
Commissioner (Appeals) Ahmedabad, and the said appeal was rejected vide OIA
No. AHM-US-003-APP-0231-17-18 dated 27.03.2018. Consequently, the
responded filed refund claim of the said amount of duty paid with the jurisdictional
Assistant Commissioner, CGST & Central Excise, Division-Kadi, Gandhinagar
Commissionerate. The said refund claim has sanctioned vide impugned OIO No.
12/Ref/Ex/2018-19 dated 17.09.2018.

3. Now, the department has filed the instant appeal on the grounds that the
JAC has half heartedly examined the claim to the extent of aspect of aspect of
unjust enrichment and concluded that the amount of duty is shown in their books of
account as “Excise receivable “*and has not booked the expense and hence the claim
is not hit by the principal of unjust enrichment. Merely such reflection as expense in
the books of account is not conclusive in nature and the same has to be considered
along with other facts like non-recovery of such taxes from consumers by
respondent supported with CA certificate to that effect, no payment of such tax
portion by the consumers to the respondent and excluding his excess duty
portion while considering tin the cost of goods sold to the consumers and prices
remained constant even after payment of such excess duty has been recovered by
our company from the consumers. In this regard, the appellant has stated about
principles laid down by Hon’ble Supreme Court in the case of Maftlal Industries Ltd.
v/s Union of India as reported in 1997(89) ELT247. Further stated that the “to pass
the test of Unjust Enrichment the respondent has to satisfy the adjudicating
authority on two counts: (i) they have not claimed this amount from their

expense.
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4, The respondent has filed cross-objection against the appeal filed by the
department, wherein, inter-alia, stated that they had submitted the ledger accounts
to the adjudicating authority, which reflected that the amount of Rs. 11,42,176/-
was booked under the head “ Excise receivable”. The ledger was required to be
considered as substantial documentary evidence to establish that the amount of
duty of excise in relation to which such refund was not collected from customers
and incidence of such duty had not been passed on by him to any other person.
Further submittéd that the issue related to demand of duty on goods which did not
attract duty and hence the question of recovery of duty on goods which did not
attract duty and hence the question of recovery of duty from the customers do not

arises.

5. Personal hearing in the matter was held on 15.05.2019. Shri Anil Gidwani,
Consultant appeared for the same and explained the case. He further submitted CA

certificate .

6. I have carefully gone through the facts of the case and submissions made by
the department as well as by the respondent. The limited issue to be decided in the

matter is relating to “unjust enrichment”.

6.1 In the instant cases, to pass the test of “unjust enrichment”.in the case of

refund, one has to satisfy the two counts:
(i) they have not claimed this amount from their customers and
(i) they have to charged this amount in their Profit & Loss A/c as an expense.

6.2 The respondent has submitted that the issue related to demand of duty on
goods which did not attract duty and hence the question of recovery of duty on
goods which did not attract duty and hence the question of recovery of duty from

the customers do not arises.

6.3 In the instant case, the respondent paid the duty “under protest”, in an issue
pointed out by the jurisdictional Range Officer. In this regard, a show cause notice
was issued to the respondent. However, the case was decided in favour of the
respondent vide OIO No. 02/AC/DEM/CGST/2017-18 dated 03.10.2017. Further,
the Department filed an appeal before the Commissioner (Appeals) Ahmedabad and
the said appeal was rejected vide OIA No. AHM-US-003-APP-0231-17-18 dated
27.03.2018. Hence the respondent filed the refund claim in question. The recovery
of duty from the customer do not arises as the ledger accounts reflected that the
amount of Rs. 11,42,176/- was booked under the head " Excise receivable”. The

ledger has to be considered as substantial documentary evidence to establish that
the amount of duty of excise in relation to which such refund was not collected from
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6.4 Further, in this regard, the respondent has s submitted “CA Certificate * }6
which certify that an amount Rs. 11,42,176/- is being reflected in their Books of *
Accounts/Balance Sheet under the head ™ Loan & Advances” as ™ Excise Receivable”
and further certify that the said amount has not been passed on to the buyers,
nor has been availed Cenvat Credit under CCR,2004.

7. In view of above discussion, I find the respondent has full fill the condition -~
of “unjust enrichment” for the refund claim. In this circumstances, I hold that the
contentions of appellant (Department) cannot be accepted and is therefore

rejected. The appeal filed by the appellant is disallowed.
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The appeal filed by the appellant stands disposed of in above terms.
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CGST, Ahmedabad

By R.P.A.D

1. To
M/s Suraj Limited,
Situated at Survey No. 779/A,
Thol, Kadi-Sanand Highway,
Tal.-Kadi, Dist.-Mehsana O

2. The Assistant Commissioner of CGST
Kadi Division, 4™ Floor Janta Super market,
Near Vepari Jin,, Kalol, Dist.-Gandinagar

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner, System-CGST Gandhinaar.
. Guard File.
5. P.A. File.



